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UNITED STATES CIRCUIT COURT OF APPEALS 
FOURTH CIRCUIT. 



Levey C. Cox, Snow S. Cox and Mamie J. Casper, Appel- 
lants, v. Maxwell G. Wallace, Trustee in Bankruptcy of 
Fred Cox, Bankrupt, Appellee. 

(Argued June 10, 1914. Decided November 5, 1914.) 

No. 1285. 

1. Curtesy — Bar — Conveyance to Wife by Husband. — A husband 
is not entitled to curtesy in the statutory separate estate of his 
wife, which he has created by deed direct to her or caused to be 
made to her. He is excluded by the nature of the transaction. 

2. Rule of Decision — State Law Followed in Federal Courts. — 
Decisions of the state courts relating to the title to real estate within 
the territorial limits of the state are binding upon and will be fol- 
lowed by the federal courts. 

Before Pritchard, Knapp and Woods, Circuit Judges. 

Appeal from the District Court of the United States for the 
Eastern District of Virginia, at Richmond. In Bankruptcy. 

Robert H. Talley, for Appellants. 

John B. Lightfoot, Jr., and S. S. Patterson, for Appellee. 

Knapp, Circuit Judge: The record presents this question: 
Has the bankrupt, Fred Cox, an interest as tenant by the curtesy 
in the real estate which belonged to his wife at the time of her 
death ? 

The real estate in question, which consists of about three acres 
of improved land in Henrico county, Virginia, near the city of 
Richmond, was conveyed to Fannie V. Cox, wife of the bank- 
rupt, on May 24, 1905. The consideration received by the 
grantors was $2,500, all of which was paid at the time. Of this 
sum $1,500 or thereabouts was paid by Cox out of his own funds, 
and the balance raised on the note of Mrs. Cox, secured by deed 
of trust on the property. Mrs. Cox died intestate December 2, 
1906, and was survived by her husband and three children. The 
note and deed of trust were then outstanding and unpaid. On 
February 17, 1908, Cox paid this note with his own money and 
had the trust deed released to his wife, although she was dead, 
as it seems he might do under a Virginia statute. Something 
over five years later, on June 16, 1913, Cox was adjudged a vol- 
untary bankrupt, and shortly afterwards a trustee was appointed. 
The trustee claimed that Cox had an interest in the land in ques- 
tion as tenant by the curtesy, and he sought to recover that in- 
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terest as an asset of the bankrupt's estate. The children claimed 
that they inherited this property in fee simple upon the death 
of their mother, and that neither the bankrupt nor his trustee 
had any interest therein. Accordingly, they filed their petition 
in the bankruptcy proceedings for an order to that effect. The 
matter was thereupon referred to the referee in bankruptcy, 
who heard the evidence and made a report that the bankrupt 
had no interest as tenant by the curtesy or otherwise in this real 
estate of his deceased wife. This report contains a statement of 
the facts, and discusses quite fully the question of law involved. 
Upon review of the referee's report the District Court held that 
the bankrupt had the interest claimed bv the trustee, and ordered 
the amount to be ascertained. From this decision the heirs have 
appealed to this court. No opinion was filed and we are. there- 
fore, not advised of the grounds upon which the learned District 
Judge based his conclusion. 

The only witness before the referee was the bankrupt himself. 
He testified in substance that he caused this property to be con- 
veyed to his wife, and paid $1,500 of the purchase price from 
his own funds, with the purpose and intent of giving the same 
outright to his wife. The record quotes him as saying: "I gave 
it to her absolutely." In the referee's report the transaction is 
summed up as follows: "It plainly appears, in fact there is no 
dispute as to the facts in this matter, that Cox paid for this prop- 
erty out of his own funds but had it conveyed to his wife, a 
portion of the purchase price being: paid when the deed of con- 
veyance was made to his wife and the balance of $1,104.00 be- 
ing paid subsequent to her death, and upon this statement of 
facts, both the heirs of Fannie V. Cox and the bankrupt's trustee 
base their respective claims to this property." 

Accepting this version of what took place and the purpose 
which Cox. had in view, since nothing was shown of contrary 
import, we come at once to the question to be decided. What- 
ever may be held in other jurisdictions, the law to be followed 
in this case is the law of Virginia. 103 U. S., 281, 289, 168 
U. S., 349. And it seems to be the settled law of that State, 
under existing statutes, that the husband can convey real estate 
directly to his wife and in so doing divest himself of any inter- 
est therein the same as though the conveyance were made to a 
stranger. The rule is clearly laid down that the execution of 
such a conveyance operates hy the act itself to deprive him of 
any curtesy in the lands transferred, although all the common 
law requisites of that right may thereafter exist. Thus, in Jones. 
v Jones' Executor, et at., 96 Va., 749, 752, the Supreme Court 
of Appeals says : 

"But where the equitable separate estate is created by the 
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husband, the intention to exclude is presumed or results from 
the transaction itself, except so far as he may have reserved his 
marital rights in the instrument creating the separate estate. 
The law attaches to every absolute conveyance complete aliena- 
tion of the entire interest of the grantor, so far as the alienation 
is permitted by the principles of law and equity. Upon this prin- 
ciple, the law .presumes that a husband, by an absolute convey- 
ance creating an equitable separate estate of the wife, intended 
to vest in her his entire interest in the subject conveyed, in- 
cluding all his marital rights, present and future, and the con- 
veyance is so construed. Consequently, a husband has not an 
estate as tenant by the curtesy in land conveyed by him in such 
manner as to create an equitable separate estate in his wife, 
whether the conveyance be made directly to her or to another 
person for her, in the absence of a reservation in the convey- 
ance of his right thereto at her death." 

The underlying basis of this decision, as we understand it, is 
that a presumption arises from the nature of the transaction of 
an intent on the part of the husband to relinquish all his inter- 
est in the property, present and prospective, unless some in- 
terest is reserved in the conveyance itself. But what difference 
does it make, under this rule of law and the reason upon which 
it rests, whether the husband conveys to his wife land then 
owned by himself, or causes to be conveyed to her the land of 
another for which he pays the entire consideration? If in the 
one case he grants so completely that no interest survives the 
decease of his wife, upon what theory can it be claimed that in 
the other case he acquires an inchoate right which upon her 
death ripens into a life estate? With reference to the retention 
of any interest by the husband, we find it impossible to distin- 
guish between his direct conveyance to his wife, and a convey- 
ance to her by a third party at his instance. In the latter case 
quite as much as in the former the presumption of intent arises 
from the nature of the transaction. And this appears to be de- 
cided by the Virginia court of last resort in the later case of 
Ratliff v. Ratliff, 102 Va., 887, where the proposition is stated 
as follows: 

"This court has held that a husband is not entitled to curtesy 
in the equitable separate estate 6f his wife, which he has cre- 
ated for her benefit; that he is excluded by the nature of the 
transaction. Jones v. Jones, 96 Va., 749, 32 S. E., 463. We 
are of opinion that the reasons given in the case cited for ex- 
cluding the husband from curtesy in the equitable separate 
estate, which he has created, with equal force deny his right 
to curtesy in lands that he has conveyed, or caused to be con- 
veyed, to her without reservation of his marital rights, where 
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such lands constitute, as in the case at bar, statutory separate 
estate." 

This subject is ably discussed and the same views expressed 
in a thoughtfull monogram entitled "Burks Separate Estates." 
The conclusion of the learned author is summed up, at page 18, 
in the following paragraph: 

"The husband's marital rights are not only excluded in deeds 
made by himself to his wife, or to a third person for her ben- 
efit, but also in deeds made by third persons where the consid- 
eration moves from the husband and the conveyance is at his 
instance. In such case the conveyance stands on the same foot- 
ing as if it had been made by the husband himself." 

But the appellee argues that the property rule in question 
applies only to a completed gift, and that this gift to the wife 
was not completed because the husband did not at the time pay 
the full purchase price. We do not perceive the force of this 
contention. How does the fact that part of the consideration 
was left unpaid affect the intention of the husband, which is 
the point in dispute, to donate this property to his wife, or oper- 
ate to make the amount of his payment any less a gift to her? 
It is altogether illogical to say that the husband may create for 
his wife a separate estate in lands conveyed to her, if the whole 
consideration is then paid by him, but cannot relinquish his 
curtesy rights if a part of the purchase price remains unpaid. 
We entertain no doubt that in Virginia a husband can convey 
real estate to his wife subject to an existing encumbrance, and 
completely divest himself of any interest, present or future, in 
the equity transferred to her. And if this may be done with 
land which he himself owns, subject to an outstanding lien, it 
seems beyond question that he may do the same thing in respect 
of land conveyed to her at his request by a stranger. Surely it 
can make no difference whether the real estate purchased is 
already encumbered, or whether it is pledged by the wife as se- 
curity for the balance of the consideration. In our judgment, 
the inheritance of appellants is not made subordinate to a life 
estate in their father by the circumstance that he did not pay 
the entire purchase price when he caused this property to be 
conveyed to his wife. 

Nor do we see any reason why Cox could not after his wife's 
decease pay off the debt which she had secured by a deed of 
trust on this property. He was solvent at the time and had the 
right as against subsequent creditors to do what he pleased with 
his money. The discharge of this obligation enured to the ben- 
efit of his children and was in effect a gratuity to them. If it 
had happened that the interest of a tenant by the curtesy sur- 
vived to him upon the death of his wife, he would have been 
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at full liberty to convey that interest to the appellants, and we 
are convinced that he was equally at liberty to free their in- 
heritance from the lien by which it was then encumbered. 

Applying the law of Virginia to the facts found by the ref- 
eree, which are wholly undisputed, we are constrained to hold 
that the bankrupt has no interest as tenant by the curtesy or 
otherwise in the real estate in question. It follows that the de- 
cree appealed from must be reversed and the matter remanded 
for further proceedings not inconsistent with this opinion. 

Reversed. 

Note. 

There seems to be no question but that in Virginia where the 
husband conveys real estate directly to the wife, he by the very 
act of conveyance, without more explicit terms excluding his marital 
rights, relinquishes his right to curtesy. The intention to relinquish 
is presumed from the act of conveyance and need not be expressed 
by specific terms or otherwise in the instrument making the con- 
veyance. It also seems to be settled that when the conveyance is 
caused to be made through a third party the same rule applies. 
Jones v. Jones and Ratliff v. Ratliff, cited in the principal case. 
Such being the doctrine as established by the Virginia Supreme 
Court of Appeals, it governs the trial of cases in the federal courts, 
under the rule that the federal courts follow and adopt the state 
law in relation to title to real property: that is, the law of the 
state in which the real estate in controversy is situated. Lowndes 
v. Huntington, 153 U. S. 19; Suydam v. Williamson, 24 How. 427; 
St. Anthony, etc., Co. v. Commissioners, 166 U. S. 349; Bendey v. 
Townsend, 109 U. S. 665; Bondurant v. Watson, 103 U. S. 281, 289; 
Shively v. Bowlby, 152 U. S. 1; St. Louis v. Myers, 113 U. S. 566; 
Packer v. Bird, 137 U. S. 661. 

However, the majority of cases are not in accord with the Vir- 
ginia rule, the existence or exclusion of the curtesy rights of the 
husband where he has conveyed directly or caused to be conveyed 
real estate to the wife depending upon the terms of the conveyance, 
the courts holding that a husband has an estate by the curtesy, after 
the death of his wife, in lands which he had voluntarily settled upon 
her, if he did not, in express terms or by plain implication, relin- 
quish such right in the instrument of conveyance, and there is no 
presumption of relinquishment, of his rights arising from the nature 
of the transaction. Hughes v. Saffell, 119 S. W. 804. 

In re Kaufmann, 142 Fed. 898, it was held that the right of a hus- 
band to hold land of his deceased wife during his lifetime as tenant 
by the curtesy, expressly given by Rev. St. Wis. 1898, § 2180, is not 
affected by the fact that such land was conveyed by the husband by 
general warranty deed to one who afterwards conveyed to the wife. 

Where a deed from a man to his wife creates in her an equitable 
estate he has an estate for life in it as tenant by the curtesy. Such 
a deed does not convey the estate by the curtesy unless it is so ex- 
pressed. Ball v. Ball, 20 R. I. 520, 40 Atl. 234. 

In Reagle v. Reagle, 179 Pa. 89, 36 Atl. 191, it is assumed that the 
husband has curtesy in land which he has conveyed to his wife. 

A conveyance by a man of real estate to the sole and separate use 
of his wife does not deprive him of his rights of curtesy, and she 
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has no power to will the property in such a way as to do so. Sol- 
tan v. Soltan, 93 Mo. 307, 6 S. W. 95. 

A man is entitled to curtesy in the equitable separate estate of his 
wife. Cornwell v. Orton, 126 Mo. 355, 27 S. W. 536. 

A man is not barred of his rights of curtesy in property which 
he conveys to his wife by deed of general warranty. Deming v. 
Miles, 35 Neb. 739, 37 Am. St. Rep. 464, 53 N. W. 665. 

A conveyance of real estate by a man to his wife vests in her 
the equitable title leaving the legal title in him; and upon her death 
he is entitled to curtesy. Ogden v. Ogden, 60 Ark. 70, 46 Am. St. 
Rep. 151, 28 S. W\ 796. 

In commenting, on the Virginia doctrine, the court in Depue v. 
Miller, 65 W. Va. 120, 64 S. E. 740, says: "Having voluntarily set- 
tled the land upon his wife, by the deed executed to her, he had no 
such estate, as tested by certain Virginia decisions. Sayers v. Wall, 
26. Gratt. 354; Irvine v. Greever, 32 Gratt. 411; Dugger v. D'ugger, 
84 Va. 130; Jones v.- Jones, 96 Va. 753; Ratliff v. Ratliff, 102 Va. 887. 
However, none of these decisions are binding upon us and they are 
against the great weight of authority throughout the country. In 
no other state, so far as we have observed, do the courts so hold. 
There are some decisions, construing deeds and wills, in which the 
terms used plainly indicate intention to exclude the husband from 
curtesy, and give effect to such intent. Rigler v. Cloud, 14 Pa. 
St. 361; Stokes v. McKibbin, 13 Pa. St. 267; McCulloch v. Valentine, 
24 Neb. 215; Poole v. Blakie, 53 111. 495. But when there are no 
such terms in the deed from husband to wife or to a trustee for her 
separate use, he is not deprived of his curtesy anywhere except in 
Virginia. 8 Am. &" Eng. Ency. Law 522; Ogden v. Ogden, 60 Ark. 
70; Deming v. Miles, 35 Neb. 739; Tremmel v. Keibolt, 6 Mo. App. 
549, affirmed in 75 Mo. 255.; Soltan v. Soltan, 93 Mo. 307; Meachman 
v. Bunting, 156 111. 586, 38 L. R. A. 618; Kerr Real Prop., p. 682, § 
850; 12 Cyc. 1010-11." 

"Curtesy is an estate given by the law for weighty reasons of pub- 
lic policy, not by mere contract. It aids the father in maintaining, 
caring for and controlling his children in case of the death of the 
mother. Such power is giver, for public as well as private benefit. 
Believing the general rule more consonant with reason and the prin- 
ciples of law, and better sustained by authority, than that declared 
by the Virginia court, we adopt it and hold that the grantor in the 
deed under consideration did not relinquish his curtesy." Depue v. 
Miller, 65 W. Va. 120, 126, 64 S. E. 740. 



